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Chief Justice John Roberts said Wednesday what has long been known but seldom spoken.
During the third and final day of Supreme Court hearings on whether the Patient Protection
and Affordable Care Act of 2010 is unconstitutional, Roberts said states have been
compromising their sovereignty for decades through increased reliance on the federal Subject:

government for money and accompanying directions on the governance of state affairs. Chief Justice Says States Have Comprc
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"It seems to me that they have compromised their status as independent sovereigns because Send
they are so dependent on what the federal government has done," the chief justice said
during Wednesday's nearly three hours of hearings on the controversial health insurance law.

The final day's arguments had to do with whether the law could stand if the justices find the mandate for
uncovered individuals to purchase health insurance is unconstitutional — something the court's conservative
majority appears ready to do. Another feature of the law called into question by lawyers opposing the act is
the expansion of Medicaid, the federal-state program that provides health care for low-income families.
Under the Affordable Care Act, Medicaid is expanded to include a larger number of parents, as well as low-
income adults with no dependent children. Half of the 32 million who would get new health insurance
coverage under the law would receive it through Medicaid. Starting in 2014, the federal government would
pay 100 percent of the cost of newly eligible participants. The federal share would be scaled back to 90
percent by 2020. States would still have the right to opt out of the program, but would stand to lose all of
the federal funding, including the money they are already receiving. Currently all 50 states participate in the

program.

* *
"Obamacare is going to expand Medicaid, and the taxpayers absolutely can't afford it," Dr. Alieta Eck said at 'Ihe Jﬂhﬂ Berh SOC]J
a rally against the law outside the Supreme Court. Thomas Miller, a resident fellow at the conservative SmudmgﬁrFmi{p and Free

American Enterprise Institute, agreed, telling the Public broadcasting Service: "The states say, we can't even
afford the current Medicaid program, and this would in effect give them no flexibility to make any
adjustments that are reasonable adjustments, and say maybe can cover some more people in a certain way,
but not under the rigid federal rules.”

Dr. L. Toni Lewis, who is in favor of the Affordable Care Act, voiced her support for the expansion of
Medicaid. "As a doctor, | tell you that Medicaid works for seniors, it works for kids, it works for people with
disabilities, and it works for families," she said.

Paul Clement, a former U.S. Solicitor General and current Georgetown Law School professor, argued for the
26 states opposing the law that requiring the states to expand the Medicaid program or lose the federal
funding would have a "coercive" effect, a claim that drew a sharp rebuttal from Justice Elena Kagan "It's just
a boatload of federal money for you to take and spend on poor people's health care,” she said. "It doesn't
sound coercive to me, | have to tell you." Roberts observed that the states have been accepting federal
money and conditions attached to it, "since the New Deal" of the 1930s.

But the real sticking point in Wednesday's debate was the purchasing mandate and whether the rest of the

law could stand without it. The law prohibits insurance companies from turning down applicants or charging
higher rates for people with pre-existing conditions, thereby adding costs intended to be offset by bringing

in more young and healthy clients through the mandate, with its penalty for not purchasing insurance.

Deputy Solicitor General Edwin Kneedler argued for upholding the validity of the rest of the law even if the
controversial mandate is ruled unconstitutional. But if the individual mandate were ruled out, asked Justice
Anthony Kennedy, what would happen to the insurance industry, which would now be in the hole for $350
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billion over 10 years?

"We don't think it's in the court's place to look at the budgetary implications,” Kneedler replied. But the
justices grappled with the dilemma of taking what Justice Ruth Bader Ginsburg described as either a
"wrecking ball" or "salvage” approach to the law if the mandate is ruled out. They differed over which course
would result in the greater intrusion of judicial power into the legislative process. One question yet to be
decided was whether letting stand the costly requirements imposed on the insurance companies without the
mandate to pay for them would be consistent with the intent of Congress. Kennedy, concerned about what
that might do to the insurance industry, suggested that letting the law stand absent the mandate would be a
greater imposition of judicial authority than striking the law down in its entirety.

"If we lack the competence to even assess whether there's a risk, then isn't this an awesome exercise of
judicial power ... to say we're doing something and we're not telling you what the consequences might be?"
he asked Kneedler.

" No, | don't think so," the Justice Department attorney replied, " because when you're talking about
monetary consequences, youre looking through the act, you're looking behind the act, rather than — the
court's function is to look at the text and structure of the (act) and what the substantive provisions of the

act themselves mean." Justice Ginsburg contended that "the salvage job" of upholding those portions of the
law that pass constitutional muster would be the "more conservative approach.” Justice Stephen Breyer
appeared at various points in the discussion to be on either side of the issue.

"l would stay out of politics,” he said, arguing against a judicial editing of the law. "That's for Congress, not
us." Yet at another point he suggested having the opposing lawyers go over the law to find points of
agreement and report back to the court, something, he acknowledged might be a "pipe dream." Justice
Antonin Scalia, favored ruling the entire law constitutionally invalid rather than have the justices wade
through the act's thousands of pages, picking and choosing which provisions pass constitutional muster.

"You really want us to go through these 2,700 pages?” Scalia said. "Is this not totally unrealistic? That we're
going to go through this enormous bill item by item and decide each one?" A 1981 Reagan appointee, Scalia
was not bashful about addressing the political aspects of the controversy before the court. He asked the
Clement if there was "any chance that all 26 states opposing (the law) have Republican governors, and all of
the states supporting it have Democratic governors?”

"There's a correlation, Justice Scalia,” Clement acknowledged.

Opposition, however, appears to be driven more by ideological than by partisan considerations, as attorneys
for the states and the National Federation of Independent Businesses argued that the law goes beyond the
powers delegated to Congress by the constitution, particularly the provision authorizing Congress to regulate
commerce among the states. Under the Affordable Care Act, regulation of commerce includes a requirement
that all chain restaurants list the calorie count of each item on the menu.

Other lesser-known provisions, said Art Thompson, CEO of the John Birch Society, include home visitations by

government agents, the possibility of forced immunizations and "Community Transformation Grants.” The law
in total, Thomson said, "will intrude on every aspect of life in America, from cradle to grave."

Trackback(0)

@3 TrackBack URI for this entry

Comments (5)%

[F]Subscribe to this comment's feed

REMant said:

Ms Kagan wasn't paying much attention in economics class.
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MichaellTurner said:

health

People should never forget that real health depends how well you take care of yourself and not
what health insurance you carry but | agree health insurance is important for every one. Search
‘Penny.Health' or online for dollar a day insurance plans.
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Bill Greenjeans said:

Prelude to soften the blow

The people of the states have voluntary given up their sovereignty. This statement is true and so
is John Roberts statement although he is talking about a different set of states than what most
people are thinking about. In the court rules, number 47, the court defines what states they have
jurisdiction over. Absent from that list of “states” is any of the 50 states. The territories and
federal districts, listed in rule 47, are the states John Roberts is talking about. So the court will
rule in favor of the Act because that is historically what they have done in recognizing the power
of the Congress over the states listed in rule 47. The Congress is the ruler of the states.
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Ken E. said:

Law or consequences

I haven't followed this very closely. I'm jaded, | guess.

Reading some of the justices comments makes me wonder if their minds are really on the law,
though. From those comments, it seems they are keenly aware of the CONSEQUENCES of their
decision. But that is not supposed to be driving their decision - the LAW is! These folks are elected
for a lifetime so that politics doesn't hold such a great sway over their jurisprudence, but I'm
wondering how many of them are really concerned about what our laws actually say vs. trying to
get the law to say what their political agendas desire. There's nothing new under the sun, but it
seems integrity is getting increasingly harder to find.

Why wasn't Kagan disallowed from being part of this decision?
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Barb said:

TAXATION DISGUISED AS HEALTHCARE

Yes, every word should be read!...just as it should have been read and voted on before it was
passed. The laws and mandates they mention here are only touching the surface of the limits we
would be giving our government on our liberties and freedoms. It is a travesty that our

constitution be disregarded by the very people elected/ appointed to defend it. Kagan wasn't
appointed by what she knows she was appointed by this administration for her beliefs and how

easily she will follow the orders of such...a possible mole to feed information to the
administration. There are judges that have been fired before, and it is apparent that we need to

do it again. (E)(E)
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